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! Vienna Convention on The law of Treaties, 23 may 1969, UN Doc. A/CONF. 39/27.

2 Geoffrey R. Watson, The Oslo Accords, International Law and the Israeli-Palestinian Peace Agreements
(Oxford University Press, 2000) (hereinafter: “Watson”) 57: “many regards the Convention as un authoritative
codification of customary law”.
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“The state as a person of international law should possess the following
qualifications: (a) a permanent population; (b) a defined territory; (c) government;
and (d) capacity to enter into relations with the other states™’.
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" The Montevideo Convention on the Rights and Duties of States, treaty signed at Montevideo, Uruguay on
December 26, 1933, at the Seventh International Conference of American States .
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1 Watson, supra note 2, p. 61-62.
"2 Ibid.


http://en.wikipedia.org/wiki/State
http://en.wikipedia.org/wiki/International_law
http://en.wikipedia.org/w/index.php?title=Permanent_population&action=edit
http://en.wikipedia.org/wiki/Territory_%28country_subdivision%29
http://en.wikipedia.org/wiki/Government
http://en.wikipedia.org/wiki/Montevideo
http://en.wikipedia.org/wiki/Uruguay
http://en.wikipedia.org/wiki/December_26
http://en.wikipedia.org/wiki/1933
http://en.wikipedia.org/wiki/International_Conference_of_American_States

0553 Ladie 5 e gl juadll 5 Ga sk aey lAlly | Jsall o Al 8 428as a3 8 Al ¢ gl 5 ) Callae oSI
Ol o ela LSy alBY) (i 8 A 50 dall) (e Cany (uilia aun 50 V5 50 aliy allday alif e 53 3a) il
:Shaw <Kl

“The evolution of self-determintation has effected the standard necessary as far as the
actual exercise of authority is cocerned, so that it appears a lower level of
effectiveness, at least in deconlinisatrion situtioins, has been accepted”13
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“In any event, even if for the sake of the Argument one accepts the claim that the
Palestinina state had a ‘defined territory’ and ‘permanent population’ before the
adoption of the decleration of princeples, it is very defficult to argue that the
palestinian state satisfied the third reqiurement of statechood: a PLO ‘government’ in
control of that territory”**.
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B3 Malcolm .N. Shaw, International Law (Cambridge: Grotius Publications,1991), 142. see also: Jemes

Crawford, The Creation of states in International law (1979) 46.

4 Watson, supra note 2, p. 62

5 John Quigley, “The Israeli-PLO Interim Agreements: Are they treaties”, (1997) 30 Cornell Int’l L.J. 717

(Hereinafter: “Quigley”) at 724.

1® Francis A. Boyle, “The Creation of State of Palestine” (1990) 1 Euro. J. Int’l L. 301, 302.
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i G.A. Res. 3236, U.N. GOAR, 29" Sess., Supp. No. 31 at 4, U.N Doc. A/9631 (1974).

Ibid .

20 U.N. SCOR, 44™ Sess., 2841st mtg., U.N. Doc. S/PV. 2841 (1989).

2 Security Council, Provisional Rules of Procedure, Rule 14, U. N. Doc. S/96/Rev. 4 (1946).

22 Quigley, Supra note 15, at 725.
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“Given that Israel is an occupant only, Palestine is sovereign in the Gaza Strip and
West Bank. Thus, Palestine is a state, and its agreements with Israel are agreements
between two s‘[a‘[es”30
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2% \Watson supra note 2 , at 62 .
% Agreement on the Gaza Strip and the Jericho Area, Cairo, May 4, 1994, art. VI, para. 2(a), reprinted in 33
I.L.M., 622 (1994), and in 7 Palestine Y.B. Int'l L. 243 (1992-94). An identical provision appears in the Interim
Agreement on the West Bank and Gaza Strip (art. 1X, para 5). The Interim Agreement superseded the
Agreement on the Gaza Strip and the Jericho Area.
% \Watson supra note 2 , at 61.
% Ibid.
% Quigley, supra note 15, at 725-726. See also: Antonio Cassesse , International Law in a Divided Word (1986)
2788. See also James Crawford, The Creation of States in International Law (1979) 46.

Ibid .
# Ibid at: 727: “Whether or not Palestine is a state is not a question for Israel to decide. That determination turns
on objective criteria, with recognition by states providing significant evidence as to whether these criteria are
met. The answer to this question of fact turns on the role an entity plays in the international community.
Applying these criteria, Palestine has a plausible claim to statehood because it controls territory and has the
capacity to engage in international relations”.
% Ibid at 729.
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% Quigley supra note 15, at 730.
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.56 o Al J-\-\AAS\ 38
% |bid at 732.
0 H. Wilson, International Law and the Use of Force by National Liberation Movements (1988) 117-23. see
also Quigley, supra note 15, at 733. see also: Antonio Cassese, International Law in a Divided World (1986) at
91: ("[National liberation movements] are given international status on account of their political goals: their
struggle to free themselves from colonial domination, a racist regime or alien occupation.").
*! Quigley supra note 15, at 734.
* Ibid at 736.
* Ibid.
* Watson, supra note 2, at 91-101.
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“The Israel-PLO interim agreements are governed by international law and, hence,

are treaties. The PLO holds, in three ways, a status that makes it capable of being a
treaty partner”*®
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*® Eyal Benvenisti, “The Israeli-Palestinian Declaration of Principles: A Frame Work for Future Settlement”
(1993) Eur. J. Int’l L. 542; 544-5.
*® Quigley, supra note 15, ate 740, continue: “First, it represents the population of territory under belligerent
occupation, giving it a strong claim to present sovereignty, despite the control exercised by lIsrael as a
belligerent occupant. Second, the PLO has a claim to being a state on the basis of its control of Gaza and parts
of the West Bank. Third, the PLO represents the Palestinian people, a people bearing a right to self-
determination, and this status makes it a subject of international law, even if not a state”.
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“Once a Jus Cogens norm has been firmly established it can never be overridden by
an International agreement — only by the emergence of new Jus Cogens norm"*°.
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*0 \Watson, supra note 2, at 84 .
*! Jerzy Sztucki, Jus Cogens and the Vienna Convention on the Law of Treaties (Springer-Virlag, New York,
1974). See also Gennady M. Danilenko, “International Jus Cogens”, (1991) 2 Eur. J. int’l L. 42, 65.
52 \Watson, supra note 2, at 84.
:Of ebaniall aeY) (3lise (ga ] 3okl b ola 53
GBsiall A suiilly ity o3 Tasall ) i) Gulad o aeY) (40 gl lBMall gla) 2.1« (o8 sasiall oY) aialian
rakadl aladl 5 el Al (5 AN pplail) a3l Gl 5 cla juaa 55 Lgie JSI ()5S s asniddl

Lalal dgmandl )6 placai¥l g Gaaaill 5w gill (2 e 5 adie] bl dnaal) 3 sially (alad) Jsall sgall (e ] 32l >
583 | 3l (8 ela 51966 namss 7J Y (58S 8 & el (ll) 2200

Giindl aad) 85 a5 o) W3S e o 35 a 3al) 138 ey b 5 clusdis W jpan 8 Ga gl gueal -1
(S 5 e laia¥l 5 s0aBY Lilai

e sl oo el 8 s Yy ol st e 5 Alaliial) daiial) Tane o 2381 I sall gaba®Y) () sladll Cilpaiia
Aalall adue

BV 5 A A8 Aniaiall e aEYT 3 1) A5 e Leile Ao a5 ) J sl L Lay cagadl 138 8 il B Jsall e -3
r8aniall aeY) (3lise alSaY U g c3all 138 o jind ()l 5 uadl 5 8 3a Gaad e Jead ol dia L A sadiall

85 .a wodled 2 Aaadla ¢ Sl il dea d Watson wae il %8
*® Watson, supra note 2, at 85: “There is unfortunately some reason to doubt that this right has involved into jus
cogens, which requires that the norm be ‘accepted and recognized’ by the international community ‘as a whole’.
Many states continue to disregard the right of self-determination in practice, and even Human Rights Committee
seems reluctant to enforce it”.
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% Ibid at 86: “Assuming that self-defense, self-preservation, and self-determination are all jus cogens norms, it
would again appear that the Oslo Accords comply with these norms”.
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*® Louis Rene Beres, “Why the Oslo Accords Should be Abrogated by Israel” (1997) 12 Am. U. J. Int’l L. &
pol’y 267 (hereinafter: “Beres”) at 268-272.
> Thomas Jefferson, “Opinion on the French Treaties”, in Merrill D. Peterson (ed.), Thomas Jefferson: Writings
(NY: Viking Press, New York, 1984) 423. see also Watson. Supra note 2, at 85-86.
% \Watson, supra note 2, at 86 .
8 John V. Whitbeck, “Israeli Security Requires a Palestinian State”, Middle East Int’l, 25 Oct. 1996. cited in
Watson, at 86.
%2 John Quigley, “The Oslo Accords: More Than Israel Deserves”, (1997) 12 Am. U. J. Int’l L. & pol’y 285
(hereinafter: “Quigley 11”) at 290-297.
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Jeffrey Weiss, “Terminating the Israeli-PLO Declaration of Principles: Is It Legal Under International Law”
(1995) 18 Loy. L. A. Int’l; & Comp. L. J. 109 (Hereinafter: “Weiss”) at 121-124.
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“43. Moreover, in order that a change of circumstances may give rise to a ground for
invoking the termination of a treaty it is also necessary that it should have resulted in
a radical transformation of the extent of the obligations still to be performed. The
change must have increased the burden of the obligations to be executed to the extent
of rendering the performance something essentially different from that originally
undertaken”.”
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" 1.CJ. FEDERAL REPUBLIC OF GERMANY v. ICELAND (FISHERIES JURISDICTION CASE) 2
February, 1973, at 65.
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“Under this definition, a "fundamental change of circumstances" probably means

something more than mere noncompliance with an agreement. Therefore, PLO

breaches of the DOP alone could not themselves support a legal termination”.*
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8 Beres, supra note 58, at 272-273: “Apart from such expectations, however, Israel has substantial rights of
abrogation. These rights derive from the doctrine of Rebus sic stantibus. [FN23] Defined literally as 'So long as
conditions remain the same,' [FN24] this doctrine of changed circumstances now augments Israel's obligations
to cease compliance with Oslo. Under this doctrine, Israel's traditional obligations to the Accords ended
promptly when a fundamental change occurred in those circumstances, existing at the effective dates of the
accords, which formed a tacit condition of the Accord's ongoing validity. [FN25]
8 Ibid at 272-273: “This change, of course, involved multiple material breaches by the PLO, [FN26] especially
those concerning control of anti-Israel terrorism and extradition of terrorists. In short, because of the profound
changes created by the PLO in the very circumstances that formed the cause, motive and rationale for consent,
Rebus sic stantibus warrants Israeli abrogation of the Accords”.
8 Weiss, supra note 65, at 138: “2. Fundamental Change of Circumstances

The Vienna Convention also permits termination based on a fundamental change of circumstances,
formerly known as the doctrine of rebus sic stantibus. [FN142] The Convention defines a fundamental change of
circumstances as follows:

1. A fundamental change of circumstances which has occurred with regard to those existing at the time of
the conclusion of a treaty, and which was not foreseen by the parties, may not be invoked as a ground for
terminating or withdrawing from the treaty unless:

(a) the existence of those circumstances constituted an essential basis of the consent of the parties to be
bound by the treaty; and

(b) the effect of the change is radically to transform the extent of obligations still to be performed under the
treaty. [FN143]

Under this definition, a "fundamental change of circumstances” probably means something more than mere
noncompliance with an agreement. Therefore, PLO breaches of the DOP alone could not themselves support a
legal termination. [FN144] Moreover, a termination based on a fundamental change of circumstances could not,
by definition, turn on conditions known to Israeli government leaders at the time the parties signed the
agreement.
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“The PLO commits itself to the Middle East peace process, and to a peaceful
resolution of the conflict between the two sides and declares that all outstanding
issues relating to permanent status will be resolved through negotiations.

The PLO considers that the signing of the Declaration of Principles constitutes a
historic event, inaugurating a new epoch of peaceful coexistence, free from
violence and all other acts which endanger peace and stability. Accordingly, the
PLO renounces the use of terrorism and other acts of violence and will assume
responsibility over all PLO elements and personnel in order to assure their
compliance, prevent violations and discipline violators”.
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8 Quigley I1, supra note 62, at 294: “One aspect of the doctrine is clear. The doctrine relates to changes in the

factual context, not to acts by one of the parties. [EN57] Thus, the doctrine has no applicability in the situation
posited by Professor Beres, namely, breaches by the P.L.O.”.
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“In this case, neither of the two required conditions in article 62 have been met:
there has been no fundamental change of circumstances were an ‘essential basis’ of
consent of the parties, and the parties obligations have not been ‘radically’
transformed”.*
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°! Watson, Supra note 2, at 88: “One or Two commentators have advanced a final argument against the validity
of Oslo Accords: the claim that changed circumstances have undermined their original premises, and thus that

one or the other party is entitled to terminate them. This claim is unfounded”.
% Ibid at 89 .
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101 Ibid, footnote 401: “C.P.J.I Arret du 28 June 1937, series A/B no. 70, p. 50”
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105 \Wiess, supra note 65, at 136: “1. Material Breach: The Vienna Convention defines a material breach as a
"repudiation of the treaty not sanctioned by the ... Convention," or "the violation of a provision essential to the
accomplishment of the object or purpose of the treaty." [FN133] Under that meaning, the PLO to date has
breached a number of its obligations under the DOP. These include: failure to amend the PLO's Charter; failure
to act to prevent violence against Israelis; arming of nonauthorized forces; failure to enforce prohibitions against
unauthorized possession of weapons; failure to refrain from hostile propaganda against Israel; and unilateral
enactment of legislation within the autonomous regions”.
1% |bid at 136-137: “PLO violations of the DOP are material within the meaning of the Vienna Convention: that
is, they are violations of "provision[s] essential to the accomplishment of the object or purpose" of the
agreement. [FN135] At its most basic level, the parties intended *137 the DOP to promote peaceful relations
between Palestinians and Israelis. [FN136] PLO violations of DOP provisions relating to Israelis' security
impede Israel's attempts to fulfill the agreement's most basic purpose: ending civil bloodshed. [FN137] Because
the PLO has materially violated the DOP, the Vienna Convention sanctions Israeli withdrawal of consent under
the DOP. [FN138]”
197 See, e.g., Rabin letter to Arafat, Ibid at 137, footnote no. 136 :("[T]his government decided to put an end to
the terror and war, to try to build a new world in the state, at home, in the family which did not know even one
year or one month of its life in which mothers did not cry for their sons"). See also DOP. According to the
Preamble of the DOP: “The Government of the State of Israel and the PLO team ... agree that it is time to put an
end to decades of confrontation and conflict, recognize their mutual and legitimate political rights, and strive to
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live in peaceful coexistence and mutual dignity and security and achieve a just, lasting and comprehensive peace
settlement and historic reconciliation through the agreed political process”.

1% Ihid at 137: “Even for treaties governed by the Vienna Convention, international law sustains rights of
reprisal for violations, even for those lesser offenses deemed insufficiently material to justify termination.
[FN139] In exercising those rights, the aggrieved party may suspend its obligations under the agreement or take
proportionate measures against the offending party [FN140]”.

199 Ibid at 137-138: “ The late Prime Minister Rabin's legal advisers favored this approach. They are reported as
believing that sanctions like closing off the autonomous areas and canceling safe passage from Gaza to Jericho
constitute appropriate Israeli responses to "relatively minor violations" of the DOP. [FN141]”. In footnote 141
above the writer rely on the statements of Joel Singer, that “Israel has the right to respond with a violation for
each violation".
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19 1bid at 138: "while the PLO violations of the DOP are irrelevant to the doctrine of fundamental change of

circumstances, that doctrine still me provide a basis for an Israeli termination of the agreement. The PLO, in

negotiating the DOP, acted as the "representative” of the Palestinian people. An apparent erosion of popular

support for the PLO, however combined with the organization's inability to control Hamas or other rejectionist

groups, raises questions whether the PLO still "represents” the Palestinians. PLO representation of Palestinians

appears to have constituted "an essential basis of consent of the parties to be bound to the treaty". Thus. Its
absence could lay the groundwork for the agreement's termination™.

1 \Watson. Supra note 2, at 89.
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